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Age Of The Whistleblower: Incentives And
Protections
Law360, New York (September 06, 2012, 12:40 PM ET) n Nobody likes a snitch. At least
that is what we all learn from day one in the schoolyard. Next to engaging in the dirty
deed yourself, squealing is about the worst thing you can do. Better to stay quiet, look the
other way, mind your own business, than to stick your nose into someone else's affairs.
And lessons are soon learned for those who do not abide. Name-calling. Isolation. And
worst of all - retaliation.

But that was then. Perhaps it was the 9/11 wakeup call that we live in a more dangerous
world. Maybe we no longer trust the government to look out for us the way we think it
should. Or maybe it is simply about corporate plunder and the ever-widening gulf between
the haves and have-nots. Whatever it is, a new mindset pervades - where getting
involved is the right thing to do after all; where if you see something you are supposed to
say something. And with this new outlook has come some additional prodding from a host
of newly energized regulations that sweeten the pot considerably for these newfound
heroes.

Blair Hamrick
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settlement with Abbott Labs (over Depakote), and the billions more the government is
poised to secure from Johnson & Johnson (over Risperdal) and Bank of America and others
over the ongoing mortgage scandaL.

Expanded Protections and Rewards

There is no question that the FCA has been the most important tool in combating fraud
and protecting and rewarding whistleblowers. But it has its shortcomings, the biggest one
being that it only applies when the government is the subject of the fraud. Fraud on
investors in securities, for example, is not covered unless the government is the actual
investor (such as through an employee pension fund). Without the incentives offered
under the FCA, fraud in these cases may go unreported until it is too late.

The Enron debacle provides a striking example. We all know what happened. Enron cooked
its books for years. Shareholders lost billions. Thousands of employees lost their jobs. The
ripple effects went far beyond those immediately connected to the company. The scheme
was complex, involving not only top executives, but the company's outside accounting firm
Arthur Anderson. We'll never know just how many people knew or at least suspected that
something was amiss. But something so big and byzantine could not have gone unnoticed
for as long as it did. Yet, while Enron's elite were building their phantom empire, no one
came forward to alert the authorities. If they did, they certainly did not try hard enough.

This lapse was not necessarily because no one cared. Just before Enron's collapse, Sherron
Watkins, an Enron vice president for corporate development, wrote an anonymous letter to
her CEO, Kenneth Lay, expressing her fear that Enron "will implode in a wave of
accounting scandaL." Within months, that is precisely what happened as the company, its
employees, and its investors went down in flames.

This catastrophe might have been avoided if Watkins or some other whistleblower had
come forward earlier. Many insiders may have felt compelled to do something. But why
would they when there were no protections or rewards in place to counter the likelihood of
retaliation and estrangement. With jobs to keep and families to feed, it is not all that
surprising that no whistleblowers emerged to save the day. The Sarbanes-Oxley Act of
2002, passed in the wake of the Enron fiasco, attempted to prevent this failure from
repeating itself by providing strict protections for corporate whistleblowers. A public
company cannot fire or otherwise harass or discriminate against an employee for disclosing
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securities (U.S. Securities and Exchange Commission) and commodities (U.S. Commodity
Futures Trading Commission) have established whistleblower offices dedicated exclusively


